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18 November 2020 
Dear Bruce, 
 

IMPACT OF BREXIT ON DEVOLUTION 
 
Many thanks for your letter, dated 30 October, relating to the constitutional 
implications of the EU exit process on the operation of the devolution 
settlement. 
 
As you will be aware, the Environment, Climate Change and Land Reform 
Committee (ECCLRC) has taken a close and strong interest in this issue since 
the EU referendum in 2016.  In particular, the Committee has reported on the 
UK Environment Bill and UK Withdrawal from the European Union (Continuity) 
(Scotland) Bill (and received a response from the Scottish Government) and 
written to the REC Committee on the UK Agriculture Bill and UK Fisheries Bill.  
The  
 
In response to the specific issues you highlight in your letter— 
 
The ‘keeping pace’ power 
 
The ECCLRC considered Part 1 of the UK Withdrawal from the European Union 
(Continuity) (Scotland) Bill to some extent as part of its consideration of the Bill 
as secondary committee at Stage 1.  This was in the context of the Scottish 
Government’s commitment to match or exceed EU environmental law on an 
ongoing basis. 
 
During the Committee’s evidence taking on the Bill, members highlighted 
concerns around when the Scottish Government would, and would not, decide 
to exercise its s1 powers and align its policies to EU law.  In particular, the 
Committee identified concerns around parliamentary scrutiny of the use of the 
power.  The Cabinet Secretary for the Constitution, Europe and External Affairs 
(CEEA) told us that “the Parliament will have a clear role at the beginning, 
middle and end. … The Parliament will be central to the process” and he 
highlighted a “matrix of issues” which the Scottish Government would use to 
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inform its decision making.  We asked for further information about what this 
central role for the Parliament, and the matrix of issues, would look like. 
 
In her response, the Cabinet Secretary for ECCLR confirmed the development 
of an “appropriate and proportionate decision-making framework for future 
alignment with EU law” and we understand the FCC is leading on behalf of the 
Scottish Parliament in relation to this.  We welcome this development and hope 
this does enable effective and meaningful engagement with the Parliament. The 
Committee is interested in contributing to the discussion on the decision-making 
process. The Cabinet Secretary also referred to the intention to publish non-
statutory guidance on use of the power but that “each EU measure being 
considered will be judged on its own merits to reflect the breadth of EU law and 
the different scenarios which might be faced”.  We note the pragmatism of this 
approach but that this does not make for a very transparent approach. 
 
We believe the ECCLR Committee should have a role in relation to the 
Scottish Government’s decision on whether or not to keep pace.  The 
provision gives Scottish Ministers the power to make decisions about adopting 
policy and law made by the EU; this is now a policy and law-making process 
which does not include any involvement of UK and Scottish interests.  The 
Scottish Parliament should have a role in the adoption, or not, of policies 
developed in another political system. 
 
We believe it is not realistic for a parliamentary committee to have a role 
in relation to monitoring the EU policy-making process within its remit.  
This Committee – with its clerking team, legal and SPICe researchers – 
does not have sufficient capacity to monitor the EU policy-making 
landscape.  The Committee recommended the UK Withdrawal from the 
European Union (Continuity) (Scotland) Bill be amended to require the Scottish 
Government to report on a regular basis to Parliament on developments in EU 
environmental law.  We recommended the Government include information 
about whether it intends to, or not, use the keeping pace power to align with 
each development and, where it has decided not to align, to provide its reasons 
for this decision.  In her response, the Cabinet Secretary for ECCLR stated that 
“the involvement of Parliament in such debates [about how to respond when 
enhanced environmental standards are introduced in the EU], and its 
participation in the decision-making framework, will be much more beneficial, 
and provide more effective opportunities for the Parliament to engage, than 
producing reports intended to replicate UK Government actions”.  The 
Committee remains of the view that the Scottish Government should 
provide information about whether it intends to, or not, use the keeping 
pace power to align with each development and, where it has decided not 
to align, it should provide its reasons for this decision. 
 
We believe in the early engagement in the policy development process, 
especially where there are opportunities for ministerial discretion in how 
to keep pace.  It is essential that the proposed decision-making framework for 
future alignment with EU law allows for parliamentary and stakeholder 
engagement at an early stage in the process. 
 
We believe the Committee should have an active role in the scrutiny of 
the interaction of the keeping pace power with common frameworks, 
trade deals and the UK internal market.  It is essential for committees to have 
a complete understanding of how the EU exit process impacts on the 



governance and constitutional landscape within their policy area.  We believe 
committees cannot effectively undertake their scrutiny without this 
understanding. 
 
Common frameworks 
 
The Committee has undertaken a considerable degree of work in relation 
to common frameworks over the course of its scrutiny of Brexit related UK 
SIs, as well as the environmental implications of the UK Agriculture Bill and UK 
Fisheries Bill and the legislative consent memorandum (LCM) for the UK 
Environment Bill.  In relation to the common frameworks expected to be 
completed in 2020, we have recently considered UK SIs in relation to the 
emissions trading scheme framework and had anticipated scrutinising the 
related framework before the end of 2020, however recent correspondence 
from the Cabinet Secretary for ECCLR suggests that this framework may no 
longer be progressed and may be replaced by a carbon emissions tax. This 
highlights serious concerns about the process of development and agreement 
of frameworks, including the role of the devolved governments and parliaments. 
 
We have provisionally allocated time to framework scrutiny before the end of 
the session for frameworks now expected to be provisional by the end of 2020 
but completed in 2021.   
 
We believe it is vital that committees have a role in scrutinising the 
operation of common frameworks.  As we state above, it is essential for 
committees to have a complete understanding of the governance and 
constitutional landscape within their policy area.   
 
Over the course of our scrutiny, we have identified a number of serious 
concerns in relation to the development of common frameworks.  First, it is a 
significant concern that the Scottish Parliament has been asked to consider 
legislative elements of frameworks (either primary or secondary) without 
sight of the related framework.  Second, we seek assurances that the 
opportunity for meaningful scrutiny of frameworks (and which allows scope 
to amend frameworks) is available to the Parliament.  Third, we have very little 
information about the timetabling of frameworks which makes it difficult to 
protect space in our work programme for parliamentary scrutiny.  The last 
update from the Scottish Government was in June 2019; as the end of the 
transition period is now less than seven weeks away, this lack of information is 
decidedly unhelpful.  The Committee wrote on 6 November to ask again for an 
update. 
 
UK Internal Market Bill 
 
The Committee considered the implications of the proposed UK internal market 
as set out in the UK Government’s White Paper during its consideration of Part 
2 of the Continuity Bill (the UK Internal Market Bill had not been introduced at 
that point). 
 
As we state above, it is essential for committees to have a complete 
understanding of the governance and constitutional landscape within their 
policy area.  This includes the implications of the UK internal market and the 
extent to which it may supersede the ‘keeping pace’ power and common 
frameworks. 
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In the Committee’s Stage 1 report on the UK Withdrawal from the European 
Union (Continuity) (Scotland) Bill the Committee highlighted its concern at the 
practical and economic constraint the proposed internal market could have on 
the Scottish Government’s stated ambition to align with EU environmental law. 
The Committee expressed its serious concern at the impact of the Brexit 
process on the operation of the devolution settlement in its report on the 
legislative consent memorandum on the UK Environment Bill and in its Stage 1 
report, expressed serious concern about the consequences of the internal 
market proposals on the operation of the devolution settlement. 

Parliament should have a central role in the policy making process in 
areas within the scope of the UK internal market.  We note that any scrutiny 
of this issue is likely to be technical and complex and we would hope that a 
sufficient level of resources is provided to support parliamentary scrutiny.  
As we have not considered the proposals in depth, however, we would not want 
to make more detailed comments at this point.   
 
Trade agreements 
 
The Committee agrees that, where the devolved administrations are consulted 
by the UK Government on aspects of a trade agreement which relate to 
devolved competence, the Scottish Parliament should be able to scrutinise 
the Scottish Government’s position. 
 
Governance 
 
You ask about the role the ECCLRC should have in scrutinising the ESS.  The 
ESS is established as a non-ministerial office and, as part of our scrutiny of Part 
2 of the Continuity Bill, we explored whether this should be constituted as a 
parliamentary commission instead.  In our Stage 1 report, we requested the 
Scottish Government provide further information about what it understands to 
be the advantages of a non-ministerial office over a parliamentary commission 
ahead of consideration of the bill at Stage 2.   
 
In its response, the Cabinet Secretary restated the Scottish Government’s 
position that the proposed model will provide a sufficient level of independence 
from the Government whilst being accountable to the Parliament.  Further 
information is to be provided in guidance and the Committee has requested to 
be included in the consultation, and kept updated, on this.  
 
The Committee raised concerns about the exclusion of climate from the scope 
of the ESS and raised a number of additional detailed issues in relation to the 
proposed body. The Committee noted concerns round a potential lacuna 
in environmental governance between the OEP and ESS, particularly in 
relation to when Scottish Ministers exercise executively devolved powers and 
sought further information on this from the Scottish Government and is seeking 
regular updates on discussions with the UK Government and between ESS and 
the OEP. 
 
The Committee anticipates engaging in the appointments process to the Board 
of ESS. 
 



In reporting on the Bill, the Committee noted that the scope of the Bill has been 
limited to addressing governance gaps largely due to losing the functions of the 
European Commission.  From the evidence provided, it appears there are 
gaps, for example, in relation to the ability to pursue matters at the level 
of an individual case, in relation to the investigation of cases in which the 
environment is an element but not the core of the matter and in relation 
to climate governance. The Committee concluded that the Bill has not 
addressed other parts of the system, including through judicial routes. 
 
Under the proposed system, an element of governance that was previously 
fulfilled by the European Commission is now ultimately going to end up 
in Parliament via the lodging of an improvement report.  The Committee 
considers that this will provide some safeguard, as the Parliament has the 
option to reject an improvement plan.  The Committee also noted that this 
process will impact parliamentary committees and there remain questions in 
relation to the capacity, and access to expertise, of committees to consider such 
reports. 
 
Resource implications 
 
The level of resources required to give a proportionate and effective level of 
parliamentary scrutiny to all the issues covered in this letter would, in the view 
of the Committee, be significant. The Committee is well aware that it takes a 
collaboration of clerks, SPICe and Legal Services to allow these issues to be 
adequately scrutinised and it takes a substantial amount of time in Committee 
to ensure effective scrutiny.  The impact of the UK exit from the EU 
represents a significant challenge, and change, to the Scottish 
Parliament’s scrutiny approach.  To meet this challenge, we must be 
sufficiently resourced.  
 
Yours sincerely, 

 
Gillian Martin MSP 
Convener 
Environment, Climate Change and Land Reform Committee  


